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ABSTRACT

This article outlines the evolution of Catalan law over the three centuries spanning from the Nueva Planta Decree (1716) to the ap-
proval of the last book of the Civil Code of Catalonia (2017). During this time, Catalan law survived despite the Spanish State’s vari-
ous attempts to suppress it and to legally assimilate Catalonia into the law of Castile. The tenacity and perseverance of both Catalan
jurists and Catalan society as a whole made it possible to conserve and revive this law, which is one of the features shaping Catalan

identity.
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INTRODUCTION

On 8 February 2017, the Parliament of Catalonia ap-
proved the act on Book Six of the Civil Code of Catalonia
on obligations and contracts. This act completed the ven-
ture launched in 2002 to successively approve the six
books comprising the Catalan Civil Code, 300 years after
the Nueva Planta Decree of the Reial Audiencia of the
Principality of Catalonia issued in 1716. Three centuries
later, Catalonia completed a codification process that
gave rise to its own Civil Code—a goal that was difficult to
imagine even a few decades earlier—thanks to the persis-
tence and invaluable efforts of generations of jurists.
What may have seemed like a chimera—like so many oth-
ers for Catalonia—became a reality, making amends for
centuries of adverse history.

Catalonia’s civil law is one of the features that charac-
terises Catalan identity. This law has shaped Catalonia as
a nation in its space in the world over the centuries. Cat-
alonia’s history is associated with law, and respect for the
law and a passion for justice have been the hallmark of
Catalans since time immemorial. The drive to have law
triumph in the noblest of senses has prevailed at crucial
junctures in Catalonia’s history, often coming at a very
high cost. The very birth of Catalonia as a nation is asso-
ciated with legal actions. This association with law can
be found in the first Usatges of Barcelona, regarded as
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the first Catalan constitution. The Cum Dominus Usatge
refers to the creation of law by Count Ramon Berenguer
I. Somewhat symbolically, and as the swansong of a
world coming to an end, these first Usatges were repro-
duced to close the last volume of the 1704 book of Con-
stitutions and other laws of Catalonia, an extraordinarily
beautiful work.! This precious volume, which contained
the general Catalan law until then, is, in fact, what un-
derlay the preservation and drive to revive it in subse-
quent decades.

The tricentennial of the Nueva Planta Decree and the
approval of the last of the six books of the Civil Code of
Catalonia is a good opportunity to look back and assess
the survival and revival of Catalan law over time. This
evolutionary process in the eighteenth, nineteenth and
twentieth centuries has gone hand-in-hand with the his-
tory of Catalonia and experienced the same difficulties
and opportunities, successes and failures as other realms
of Catalan life. However, worth noting throughout this
entire period is Catalan jurists’ determination to maintain
their own law, to prevent it from being supressed and to
revive it to the extent possible, adapting it to the circum-
stances at each point in time, with a clear awareness of
being witnesses for the future, awaiting more propitious
times. Catalan law has had to navigate from Bourbon ab-
solutism to self-governance under democracy, a long,
fraught period lasting centuries in an ever-changing so-
cial and economic context with a succession of political
regimes and civil wars. In the words of Joan Coromines,
this journey has been filled with ‘bumps and bruises’, but
ultimately it has proven successful.?


mailto:albert.lamarca@upf.edu

58  Cart. Hist. REv. 18,2025

Albert Lamarca i Marqués

FIGURE 1. The 1704 book of the Constitucions and other laws of
Catalonia.

In the pages below, we present the main milestones in
this process of the survival and revival of Catalan law. We
also retrospectively identify the constant features or ele-
ments that have characterised this period. First, however,
we should mention the two main issues that have condi-
tioned the fate of Catalan law from both an internal and
external perspective. The first is the issue of suppletive
law. Catalan law has historically been an incomplete sys-
tem, given that it has been based on the existence of Can-
on and Roman law as the generally applied common law,
over which Catalan law superimposed specific regula-
tions to modify it. This was the dynamic of the reception
of what was known as the ius commune in mediaeval and
modern Europe’s legal systems, which was particularly
intense in Catalonia. Canon and Roman law were applied
as Catalonia’s own received law, alongside the singular
exclusive provisions which had been approved over the
centuries, called ius municipale.®> However, after the
eighteenth century, the issue of suppletive law, or the co-
existence of and interference among legal systems, spread
to Castilian law, which strove to substitute and replace
Canon and Roman law as the traditional suppletive laws

of Catalonia, and even to marginalise Catalan law in its
own space. The second structural issue regarding Catalan
law over time is the State’s drive to centralise and stand-
ardise it, wielding different arguments at different junc-
tures. It has sought to eliminate Catalan law and replace it
with a single legal system based on the Castilian system,
or when that was not fully possible to reduce it to its mini-
mum expression as a set of unique institutions worth
keeping. However, in this effort the State has come upon
fierce resistance and sustained defence of Catalan law by
the Catalan legal community.

In addition to the two constants outlined above, we can
also point to other recurring issues that have conditioned
the fate of Catalan law in the past three centuries. The first
is the issue of the ‘jutge de fora’ [foreign judge], that is,
functionaries or jurists from elsewhere working in Cata-
lonia but unaware of Catalan law, who often ignore and
fail to apply it. Associated with that is the second phe-
nomenon, namely the issue of training jurists in Catalan
law at universities and the existence of doctrinal works
outlining and studying this law which can be consulted to
learn about it. The third factor is the ideology prevailing
in each period on the survival and validity of Catalan civil
law, which has spanned everything from absolutism to
liberalism; centralism and federalism to autonomism; a
religious to a secular State; conservatism to progressiv-
ism; in addition to the succession of civil wars, dictator-
ships and revolutions. All of these factors have had a clear
influence on the course of Catalan civil law, in addition to
the most important one: not having a state of its own.*

THE NUEVA PLANTA DECREE AND CATALAN LAW

The end of the War of the Spanish Succession with the
victory of the Bourbon side led to the military occupation
of Catalonia and the instatement of a new institutional
order, the ‘Nueva Planta’, a phrase that refers to the fun-
damental legislation that it established.” The new authori-
ties considered the Principality of Catalonia to be a con-
quered territory which became a tabula rasa, stripped of
its legal and institutional past, where it could establish a
new one by virtue of the right of conquest. The Nueva
Planta Decree was accorded by the Royal Decree dated 9
October 1715 and was announced in the Royal Dispatch
dated 16 January 1716.° In practice, it entailed the aboli-
tion of the Catalan institutions of self-governance, par-
ticularly the Generalitat and Barcelona’s City Council
(Consell de Cent). Even though some elements of this ear-
lier system were maintained, this signalled the death knell
of Catalan public law, and it was only a matter of time be-
fore it would wholly disappear. Naturally, what did disap-
pear was the idea of pactism, the traditional system of the
mediaeval Catalan parliament, the Corts, whereby the
king could not approve laws in Catalonia unless he had
the consent of the three estates gathered in the parlia-
ment.
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The Nueva Planta Decree of the Principality of Catalo-
nia succeeded similar decrees in the Kingdom of Valen-
cia and the Kingdom of Aragon in 1707, revised in 1711,
and it preceded the one in Mallorca in 1716. The first
1707 decree contained a statement of principles, which
was not included in the Catalan version. It claimed that
as conquered lands, both territories came to be ruled
wholly by the laws of Castile. The decree for Catalonia
was approved at a later date, and its drafting was based
on different studies, reports and deliberations which
concluded that replacing all the laws wholesale and treat-
ing the Catalans as if they were wholly Castilian would
not be possible and wise.” On certain matters, such as
civil law, the Decree maintained the validity of the pre-
ceding law. For centuries, the social and economic reality
and especially family relations had been shaped by Cata-
lan civil law, an influence that even encompassed the
structure of cities and the country’s landscape. There-
fore, it seemed neither possible nor desirable to under-
take a legislative modification of this scope, whose results
would be uncertain and which would be extremely diffi-
cult to implement. For this reason, article 42 of the Nue-
va Planta Decree stipulated that the law contained in the
book of Constitutions from 1704 be maintained in all
matters that were not expressly covered by the new De-
cree’s provisions. However, we should note that ‘el justo
derecho de conquista’ [the fair right of conquest] and the
absolutist principle that underpinned the decree were
also applied in this provision, which explicitly stated that
the Constitutions of Catalonia should be considered re-
established by the Decree. Thus, in a humiliating fashion,
the legitimacy of traditional Catalan civil law now sprang
from the new monarch’s decision to re-establish it via the
Nueva Planta Decree.

For practical purposes, and due to the outcome, this
was the least harm that the Nueva Planta Decree did to
Catalan law: it maintained the validity of private law.
However, besides the symbolic issue of its abolition and
re-establishment by the new monarch, the situation was
clearly not the same as it used to be. The Principality
ceased having institutions of self-governance, and the
Parliament could not update this private law by approv-
ing new Constitutions. Furthermore, the law would be
applied by judges who seldom had specific training in
Catalan law within a context of repression of and hostility
towards Catalan society, much of whose ruling class had
to go into exile. This state of affairs marked the evolution
of the application of Catalan civil law in the eighteenth
century, which has often been considered a period of dec-
adence compared to the seventeenth century, the golden
age of Catalan law.® Numerous invaluable legal works
were published in the previous century, when Catalan
public life had been governed by an extremely intense
constitutional legal debate which served as the founda-
tion for the political decisions to be taken.’ The legal de-
cline in the eighteenth century was motivated by the de-
feat and subsequent decades-long military occupation of

the Principality of Catalonia,'* with repression and the
legal class’s lack of freedom to act as they had during the
peak in the preceding century.'!

THE UNIVERSITY OF CERVERA AND THE
TRAINING OF JURISTS

Of the many repressive measures taken by the new Bour-
bon authorities to subjugate the Principality of Catalo-
nia, it must be mentioned the elimination of the former
Estudis Generals, the existing Catalan universities, and
the creation of a single new university in the town of Cer-
vera. From then on, jurists were trained at this new uni-
versity located in the capital of La Segarra, far from the
country’s most important urban nuclei and following the
ideological precepts of the new absolutist regime. The
University of Cervera was created in 1717, and it operat-
ed for over a century until the reinstatement of the Uni-
versity of Barcelona in 1842. Legal education was based
on Roman and Canon law, which were regarded as the
most prestigious and technically complex laws. Thus,
Catalan law, which was often called ‘ius municipale’ [lo-
cal law], was not the main subject studied, as today we
may assume it was.

The University of Cervera has generally been viewed
negatively for a wide array of reasons, most of them moti-
vated by the fact that its creation was imposed by Bour-
bon absolutism. The failure to study Catalan law and the
dearth of monographic publications on it have specifical-
ly been cited as its negative qualities, along with the fact
that the professors embraced the new doctrines of abso-
lutism, in contrast with the traditional pactism that had
prevailed just a few decades earlier.!? Nonetheless, these
negative assessments, often motivated by political rea-
sons, have recently been revised, and the work of the ju-
rists of Cervera has been given its due place,'® including
scholarly figures who excelled there like Josep de Fines-
tres i Monsalvo (1688-1777) and Ramon Llatzer de Dou i
de Bassols (1742-1832).14

THE PENINSULAR WAR AND CATALONIA’S
ANNEXATION TO THE FRENCH EMPIRE

The French Revolution brought about deep-seated
changes all over Europe, including in the sphere of law. In
the Spanish State, it gave rise to an attempted dynastic
change and what was known as the Peninsular War. Spe-
cifically, the Napoleonic invasion meant the annexation
of the Principality of Catalonia to the new French Empire,
which was divided into four departments fashioned in the
republican revolutionary manner. The annexation meant
that Catalonia’s institutional organisation and public law
had to fit into the French legal system, just as civil law did
in relations among individuals. Had it worked, the latter
would have meant the abolition of Catalan civil law, as
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happened in Roussillon, which became a new French de-
partment. Catalan language was once again used by the
new authorities. These historical events, which are prob-
ably little known because of their brevity and the anecdo-
tal way they have been treated, carried a strong symbolic
component.

Despite Catalonia’s formal annexation to the French
Empire, the fact is that the new authorities did not achieve
complete dominance over the territory. At the same time,
the Junta General del Principat de Catalunya [General
Board of the Principality of Catalonia] was established to
organise the resistance against what was considered the
invader and to fill the power vacuum that had been creat-
ed. During those years, there were two courts operating in
Catalonia as the outcome of the war being waged in Cata-
lonia, the ‘French’ one and the ‘legitimate’ one. The
French court, which was headquartered in Barcelona, ap-
plied the French Civil Code during the years it operated.'
The Catalan deputies representing the Principality, in
turn, had travelled to Cadiz for the constituent debates
which were to give rise to the approval of the 1812 Consti-
tution, where they were able to defend the survival of Cat-
alan law.

These events caused a great deal of upheaval on all lev-
els, but they also fostered Catalan society’s keen social and
institutional awareness of the military occupation and re-
pression in the preceding century. By the turn of the nine-
teenth century, Catalonia had undergone political chang-
es and experienced relative freedom, which enabled it to
question the absolutism it had experienced until then and
consider changes that would have seemed impossible
even quite recently, which also affected the survival of its
own civil law.

THE UNIFYING IDEAL IN NINETEENTH-CENTURY
SPANISH CONSTITUTIONALISM

With the Peninsular War, liberal ideas sprang up in the
State, in contrast to the absolutist system of the Ancien
Régime. The drafting and approval of the 1812 Constitu-
tion of Cadiz exerted a great deal of influence on the con-
struction of a modern, liberal State which would promote
major reforms in the fields of public and private law
throughout the rest of the nineteenth century. The 1812
Constitution, following the French revolutionary model,
contained the idea of legal unification. All the laws in
force—especially civil, business, criminal and procedur-
al—had to be codified together in modern laws.!®

The codification of the law, as France had successfully
and paradigmatically achieved, reflected the triumph of
the ideas of the Enlightenment. Modern laws were need-
ed to build a modern State. All the laws in force in a given
field had to be compiled into a single legal text. A code
should be a legal system systematically organised by top-
ics, with precepts outlined in brief, precisely written arti-
cles. However, this legislative unification via material

codification also had to be territorial. This new law
should be the only one, and it should be equal for all citi-
zens, thus laying the legislative diversity of the Ancien
Régime legal system to rest. For the Spanish State, this
ideal had far-reaching implications, as it was taken as the
basis for the proposed unification of the law of Castile.
However, for Catalan jurists it posed the paradox that
taking part in the new, modern codifying ideal meant
giving up their own legal system and subjecting them-
selves to Castilian law.

The successive Spanish constitutions in the nineteenth
century reproduced the codifying model of article 258 of
the 1812 Constitution, with occasional variations. The
slogan of ‘Unos mismos cédigos regirdn para toda la
Monarquia’ [The same codes shall govern the entire
Monarchy] was repeated as a goal worth achieving, and
the Catalan jurists’ opposition was seen as the main ob-
stacle. Just a few years before the Constitution of Cadiz,
the State laws had been compiled in the 1805 Novisima
Recopilacion de las Leyes de Espafia, in accordance with
the legal compilation model from the Ancien Régime. Even
though the criminal and trade codes and the Civil Proce-
dure Law had been approved in the nineteenth century,
putting an end to the last of the old Catalan laws that had
not yet been repealed,” the civil codification did not fare
well. There was a series of different projects and attempts
to draft a Civil Code, the most important one in 1851,
which served as the model for subsequent projects. How-
ever, they all failed.'® Drafting a Civil Code was a complex
undertaking because it affected family relations, succes-
sions, landownership and contracts for exchanges of
goods and services. The option of transplanting the
French Civil Code, as other countries did, was initially
not possible, and the different projects undertaken en-
countered an array of difficulties, most notably Spain’s
political instability. The Catalan jurists’ opposition to the
unification of civil law, with the consequent repeal of Cat-
alan law, has been highlighted as one of the main obsta-
cles to this Spanish codification.!

This idea of approving a Spanish Civil Code became a
constant in nineteenth-century legal life which the Cata-
lan jurists had to endure. Regarding the actual application
of Catalan Law, as soon as the Peninsular War ended, the
question arose of what the suppletive law in Catalonia
was under the terms resulting from the Nueva Planta De-
cree. In 1815, the Mayor of Figueres forwarded a consul-
tation to the Reial Audiéncia [Appellate Court] on wheth-
er in the absence of specific regulation of the Constitutions
and other laws of Catalonia, the laws of Castile or the tra-
ditional Canon and Roman law should be applied as sup-
pletive, which were the ones Catalan jurists claimed in
practice. This doubt posed to a foreign judge who was
supposed to act in Catalonia gave rise to a series of reports
and opinions on the issue at the request of the Council of
Castile.?” The different possible options regarding one of
the most pressing issues in the survival of Catalan law
hovered over the rest of the nineteenth century.
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Of all the reports written, the one by four Catalan law-
yers stands out: they openly expressed their support for
traditional suppletive law remaining in force and outlined
the main institutions of Catalan civil law, which distin-
guished it from Castilian law and were widely applied in
the Principality. First, they asserted this general applica-
tion in the practice of received Roman law, along with
Canon law. Furthermore, they affirmed the validity of the
principle of freedom when making a last will and testa-
ment; differences in kinds of wills; the acceptance of suc-
cession agreements; the compulsory one-quarter share
for all children, which could be paid in cash; widows’
rights; intestate succession; the validity of the system of
separation of property within marriage; relations among
neighbours stemming from the medieval regulations; em-
phyteusis or ‘censuses’ as a system for landownership and
use; and many other matters, in addition to reaftirming
the sense of justice or equity that informed Catalan law.!
The defence of the application of these ages-old institu-
tions that were the hallmarks of Catalan law, along with
the general application of Roman law and some elements
of Canon law, were the foundations of the Catalans’
claims during the years leading up to the codification pro-
cess that had to be undertaken.?

Later, after the Supreme Court was created in 1834, it
confirmed the validity of the traditional suppletive laws.
However, that did not prevent the issue of which civil law
was applicable to Catalonia from being questioned peri-
odically. Furthermore, the application of Catalan law
gradually eroded due to the lack of institutions of self-
governance and the inability to produce its own laws.??
The general State laws approved after the Nueva Planta
Decree were also applicable in Catalonia, whereas Catalan
law had been left with no possible way of developing.
However, we should highlight the importance of notaries
in the survival of Catalan law, and even in the use of the
Catalan language, unlike in the judicial sphere, where the
Nueva Planta Decree banned the language.?*

Even though no important monographic legal works
on Catalan law were published in the eighteenth century,
this changed in the first half of the nineteenth century
with the start of the seminal work by Pere Nolasc Vives i
Cebria (1794-1874) in 1832. The purpose of his work was
to make Catalan law accessible by translating into Span-
ish texts from the Constitutions and other laws of Catalo-
nia that could be considered valid, written in what was
considered old Catalan.? The translation was accompa-
nied by extensive notes explaining Catalan law, another
major contribution of this work. Other monographic
works on Catalan law began to appear soon thereafter and
became extraordinarily important in its survival and ap-
plication in practice.?® Furthermore, Catalonia claimed
its legal and institutional past any chance it could during
this period, and it even asked for its law to be reinstated or
for a return to the situation prior to the Nueva Planta De-
cree, such as in the texts of the 1760 and 1885 Memorials
de Greuges and the 1892 Bases de Manresa, among many

others.?” Despite the time that had elapsed, almost 150
years by then, the memory of the lost institutions was still
quite vivid.

THE APPROVAL OF THE SPANISH CI1viL CODE
AND THE CATALAN LAW ANNEXE

After several futile attempts, the first edition of the Span-
ish Civil Code (CC) was approved in 1888. It then under-
went a major revision based on the mistakes detected, giv-
ing rise to the second definitive version in 1889. The CC
was drafted drawing from a Bases Act dated 11 May 1888,
which authorised the Spanish government to publish the
Civil Code according to the conditions and bases estab-
lished. The approval was the outcome of a long, complex,
fraught process initiated with the purpose expressed in
the 1812 Constitution of Cadiz. The Spanish codifying
process had many different phases, but it became the
source of prominent political disputes. This delay in the
approval of the CC, unlike in nearby countries, was some-
times viewed as Spain’s failure, attributed many different
causes, with political instability and the necessary trans-
formation of the landownership system with the disen-
tailment process, and especially the opposition of the
Catalan jurists, regarded as the determining factors.

For Catalan law, the approval and validity of the Span-
ish Civil Code signalled a very important change com-
pared to the prior state of affairs, in which neither legal
system was codified. This had both positive and clearly
negative aspects. In a positive sense, it entailed giving up
the idea of the immediate unification of all civil law in the
State, with the consequent repeal of Catalan civil law. Ac-
cording to article 5 of the Bases Law of 1888, article 12 of
the approved CC maintained the integral validity of Cata-
lan civil law, both the specific applicable legal institutions
and the entire system of sources, notably Canon and Ro-
man law as suppletive, albeit with preference for the new
CC.?” On the other hand, even though the idea of a single
civil code had to be tabled for the time being, there were
future plans for Annexes in the CC of the regional civil
legal systems, which were called the ‘common’ legislation.
The regional civil law systems in the State were not abol-
ished, but the goal was to conserve them as specialities or
unique institutions in specific laws which would comple-
ment the general or common civil code for the entire
State. The good news was that this would allow new Cata-
lan civil laws to be enacted and formulated in a modern
fashion. However, it also entailed its reduction to a series
of unique institutions, banishing the idea of Catalonia’s
own legal system by stripping it of its tradition system of
sources. Ultimately, while awaiting all of this to happen,
Catalan law subsisted in its traditional formulation from
1704, with the application of Roman law and local law
formulated in outdated language in books that were
largely unavailable to practising jurists. This stood in con-
trast to the State civil law, which had been codified in a
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modern, clear and precise fashion, so the knowledge and
application of codified State law spread quickly, at the ex-
pense of Catalan civil law.

Despite the 1889 Spanish Civil Code’s clarity regarding
the validity of Catalan civil law with its system of sources,
conflicts in its practical application by the courts were in
no way a thing of the past. During the nineteenth century,
a series of private laws were enacted that affected the
scope of Catalan civil law. They include the Mortgage Act
of 1861, the Notary Act of 1862, the Civil Marriage and
Civil Registry Acts of 1870 and the Civil Procedure Acts
of 1855 and 1881, in addition to the Commercial Codes
from 1829 and 1885. Their general validity in the State
sparked a controversy over the continued application of
Catalan law as it was known until then by practising ju-
rists. In the application of these and other laws, the posi-
tion of the courts, especially the Supreme Court, was not
always favourable to Catalan civil law, which generated
staunch opposition from the Catalan jurists. Of the many
controversies that arose due to the co-application of State
and Catalan law, prominent cases are those on people’s
civil vicinity and the validity of the 1835 Ley de Mos-
trencos [Act on Acquisitions of the State] in intestate suc-
cessions in Catalonia. These conflicts were further aggra-
vated with the entry into force of the CC.3°

The Catalan jurists had salvaged Catalan law from the
blow of the 1889 CC, but it had only been provisionally or
temporarily maintained, with the sidenote ‘por ahora’
[for now] in article 12. The regional civil law systems were
not being repealed yet and were also supposed to be the
subject of modernised regulation in new legal texts with
articles, called Apéndixs [Annexes] to the CC, which were
only supposed to contain the institutions of the regional
civil law systems deemed worth conserving, with a clearly
reductionist aim. The Annexes were a compromise solu-
tion between the stances for and against the codification
and unification of civil law in Spain. The regional civil law
systems that were supposed to have an Annexe were those
of the former territories of the Crown of Aragon—Cata-
lonia, Aragon and the Balearic Islands, with the exception
of the Valencian Country—as well as Navarra, the Basque
Country and Galicia.

Regarding Catalan law, the jurist Manuel Duran i Bas
(1823-1907), a professor at the University of Barcelona, a
lawyer and a minister of justice, among other posts, had
made a compilation of regulations in his Memoria acerca
de las instituciones del Derecho civil de Catalufia, pub-
lished in 1883. This Memoria was preceded by an exten-
sive introduction and contained 345 articles. Based on
this text, numerous drafts of Annexes to the Civil Code
for Catalonia were drawn up as legal texts with articles.’!
Officially, a committee of jurists was assembled to write
this Annexe, but an official project, based on Duran i
Bas’s Memoria, was not published until 1930. It should
be noted that the majority of Catalan jurists were not
very enthusiastic about the Annexe project, given that it
meant the reduction of Catalan law, the repeal of the sys-

tem of traditional sources and its conversion into a series
of specialities within the CC. With the approval of the
Annexe, Catalan law was clearly going to lose its substan-
tiveness.>?

THE MANCOMUNITAT DE CATALUNYA AND THE
OFICINA D’ESTUDIS JURIDICS

With the 1914 creation of the Mancomunitat de Catalun-
ya, the first somewhat stable modern institution of self-
governance since 1714, a Catalan institution was finally
able to work on Catalan civil law. The Mancomunitat set
up the Oficina d’Estudis Juridics [Office of Legal Studies]
in 1918 and placed the jurist Francesc Maspons i Angla-
sell (1872-1966) at the helm. As one of the Mancomuni-
tat’s consultative bodies, it produced different mono-
graphic studies on Catalan law and issued reports and
opinions. This office was created after the Institut
d’Estudis Catalans in 1907, which also produced studies
on Catalan law, along with other initiatives related to Cat-
alan language and culture.

One important study from the office was the report en-
titled El dret catala i la codificacié [Catalan Law and Codi-
fication], which came out clearly against the approval of a
Catalan Law Annexe in the CC due to its reductionist na-
ture and instead advocated an extensive codification of
Catalan civil law with the idea of approving Catalonia’s
own Civil Code.* The creation of the Oficina d’Estudis
Juridics was the Renaixenga’s projection in the field of law

FIGURE 2. The study on Catalan law developed by the Oficina
d’Estudis Juridics [Office of Legal Studies] of the Mancomunitat in
1919.
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and an expression of the renewed importance of legal
studies in Catalonia in defence of the survival of Catalan
civil law. A key role in this effort was played by the journal
Revista Juridica de Catalunya, founded by the Collegi
d’Advocats de Barcelona and the Académia de Juris-
prudencia i Legislacié de Barcelona in 1895, two institu-
tions that had long spearheaded the defence of Catalo-
nia’s own law. Within this context, the first proposed
Statute of Autonomy was drafted in 1919.

At the turn of twentieth century, studies on Catalan
civil law started to blossom in Catalonia and served as the
foundation for the claims to maintain it as opposed to the
unifying, centralistic drive of the State government. The
doctrines of the historical school of law that emerged in
Germany, based on the works of Friedrich Karl von Savi-
gny (1779-1861), had high standing among the Catalan
legal community and provided a rationale for maintain-
ing Catalan law and opposing the codification.** Among
the works devoted to Catalan law from those years, three
deserve mention due to their breadth and comprehen-
siveness. The first is the Historia del Dret de Catalunya by
Guillem M. de Broca i Montagut (1850-1918), which ap-
peared in 1918 and sought to outline both the historical
and the current legal system.* The second is the Cédigo
civil de Catalufia by Josep Pella i Forgas (1852-1918) from
1916, which compared the articles of the SCC with the
Catalan law considered in force and offered a compre-
hensive exposition of the latter.’® The last one is the Dret
civil vigent a Catalunya by Antoni Borrell i Soler (1864-
1956) from 1923, published by the Mancomunitat’s Ofici-
na d’Estudis Juridics, which outlined Catalan civil law in
accordance with the modern framework of comparative
law.%” In parallel, we should also mention that in 1909 a
facsimile edition of the 1704 book of Constitutions and
other laws of Catalonia was issued by the Collegi
d’Advocats de Barcelona, which became the volume that
symbolised and underpinned the survival and revival of
Catalan law.

THE RESTORATION OF THE GENERALITAT AND
THE 1932 STATUTE

The proclamation of the Catalan republic by Francesc
Macia on 14 April 1931 led to the restoration of the Gen-
eralitat as Catalonia’s institution of self-governance. The
1932 Statute of Autonomy, called the Statute of Nuria,
recognised the Generalitat’s authorities in civil law, in ac-
cordance with the provisions of the 1931 Constitution
from the Second Spanish Republic. After two long centu-
ries, Catalonia had won back its legislative authorities and
self-governance, so the Parliament of Catalonia was able
to enact legislation in both public and private law and
start building the Catalan institutional system.

The restoration of the Generalitat and the recognition
of its broad regulatory powers in civil law entailed a para-
digm shift compared to the immediately preceding state

of affairs, most notably the preceding dictatorship from
1923. Not only was the idea of unifying civil law in the
State abandoned, but the Generalitat was also assigned
the authority to enact civil laws without the constraints
that had bound it until then. Even though it did not have
full authorities, and certain matters were reserved exclu-
sively for State lawmaking, the regulatory provisions
paved the way for the Generalitat to legislate in civil law,
so could enact its own policies in these matters.?® The task
facing the Generalitat to update civil law was enormous.
First, it had to formulate its own law in accordance with
modern legislative techniques and in updated language,
while it also had to adapt the existing regulations to the
new political, social and economic circumstances. With
this purpose in mind, in 1932 the government of the Gen-
eralitat created the Comissi6 Juridica Assessora [Legal
Advisory Board], made up of prestigious jurists.*

The government tasked the Board with coming up with
draft legislation in public and private law, which would
later be subject to approval by the Parliament of Catalo-
nia.* Regarding civil law, the idea of approving the text of
the Civil Code Annexe was abandoned, and the Generali-
tat chose instead to develop civil law via special laws, with
its sights set on the future approval of a Civil Code of Cat-
alonia. Catalonia’s First Legal Conference held in 1936 is-
sued an opinion on this. However, just like many other
projects in those prodigious years, it would have to wait
for better times.

FIGURE 3. The draft bills of the Comissi6 Juridica Assessora [Legal
Advisory Board], published in two volumes in 1933 and 1934.
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In civil law matters, the Parliament approved different
laws that were extraordinarily important at the time. They
include the Act on Majority and Authorisation of Age, dat-
ed 8 January 1934, which set the age of majority at 21, con-
siderably younger than the age of 25 in Roman law and 23
in the CC. The Act on the Legal Capacity of Women and
Spouses, dated 19 June 1934, signalled a major milestone in
recognition of equality between men and women and was
highly advanced for its time compared to other countries.
The Act on Intestate Succession, dated 7 July 1936, estab-
lished an order of succession that especially bore in mind
the position of the widowed spouse. On another front, on
11 April 1934 the Parliament approved the Act on Rural
Contracts, which addressed the issue of conflicts between
the peasants who farmed the land and the landowners and
allowed forced acquisition for the former in exchange for
an indemnity. Due to its nature as agrarian reform legisla-
tion, this law was challenged in the Court of Constitutional
Guarantees, the equivalent of the Constitutional Court at
the time, which determined that the Generalitat did not
have the authority to approve it, given that it was a social
matter. Nonetheless, the Generalitat once again approved
the law on 14 June 1934. The conflict over this rural con-
tract law was at the root of the Events of 6 October 1934,
which led to the declaration of the Catalan State. This, in
turn, entailed dismissals and prison sentences for members
of the government of the Generalitat and the suspension of
the Catalan Statute until the victory of the Front d’Esquerres
in February 1936 (Frente Popular in Spain), which stipu-
lated amnesty for the Catalan politicians.*!

The civil law efforts of the republican Generalitat in-
spired subsequent legislation, both the 1960 Compilation
of Special Civil Law of Catalonia and that of the Parlia-
ment of the Generalitat Catalonia, which was reinstated
in 1977. The Comissio Juridica Assessora was dissolved
via a decree dated 24 August 1936, and other government
advisory committees on legal matters were established in
its stead.*? The Parliament of Catalonia did not approve
any acts during the Spanish Civil War, and the equivalent
regulations were approved directly by the government of
the Generalitat given the exceptional circumstances. Fi-
nally, the republican regional institutional system called
for the creation of the Generalitat’s own court to resolve
appeals for cassation in Catalan civil law, along with other
matters. This court was called the Tribunal de Cassacié of
Catalonia and it operated from 1934 until 1938.%3

THE 1960 COMPILATION OF SPECIAL CIVIL LAw
OF CATALONIA

Once Franco’s troops entered Catalan territory via Lleida,
the new regime’s authorities repealed the 1932 Statute
with the Act dated 5 April 1938. This Act regarded the
Statute as ‘en mala hora concedido por la Repiiblica’
[granted by the Republic at a low point] and determined
that it had ceased being in force since the coup d’état on

17 July 1936. The Act stipulated that the legislative and
executive powers befitting it were given back to the State
as they were ‘en los territorios de derecho comun’ [in the
Spanish common law territories]. The war did not end in
Catalonia until February 1939. In addition to this general
1938 Act, specific legislation for Catalan civil law was ap-
proved on 8 September 1939 which sought to rescind all
the acts, provisions and doctrines issued by the Parlia-
ment of Catalonia and the Tribunal de Cassacid.*

These two provisions expressed the Civil War victors’
goal of eliminating any work by the republican Generali-
tat and reverting back to the state of affairs prior to the
proclamation of the Second Republic and the restoration
of the Generalitat. Even though the institutions of the
Generalitat remained alive in exile, Catalonia’s institu-
tional system established with the 1932 Statute was dis-
mantled. Regarding civil law, the regional legislation had
been repealed and the new regime sought to erase the
memory of the jurists who had applied it. That meant that
the issue of regional civil legal systems was once again in
flux and had to be dealt with. In 1946, a Congreso Na-
cional de Derecho Civil [National Civil Law Conference]
was held in Zaragoza, authorised by the Ministry of Jus-
tice and organised by the Consejo de Estudios de Derecho
Aragonés. The conference’s conclusions included draft-
ing ‘compilations’ of the civil law institutions called
‘foral’. These compilations were supposed to contain the
regional civil law systems in force deemed worth conserv-
ing and adapt them to the present time. Once the compi-
lations were published, disseminated and studied, the way
to proceed towards the approval of what was called the
Cédigo general de derecho civil espafiol [General Spanish
Civil Law Code] would have to be determined.*

A commission of Catalan jurists, including notaries,
scholars, lawyers and judges, some of whom had actively
participated in the defence of Catalan law in the past, was
set up in 1948 with the purpose of drafting this Compila-
tion, in accordance with the regulatory provisions ap-
proved. The initial work was based on the 1930 draft An-
nexe to the CC, which, in turn, had been based on Duran i
Bas’s original Memoria. The commission come up with
an initial preliminary compilation in 1952. This text later
underwent a major overhaul to make it more ambitious,
giving rise to a new text known as the 1955 Draft Compi-
lation, which was more extensive and comprehensive and
regulated the traditional institutions of Catalan civil law
in a more modern fashion. This 1955 Draft Compilation
was trimmed back as it passed though the State institu-
tions, but it served as the inspiration for laws approved
during the democratic period after the reinstatement of
self-governance. The notary Ramon M. Roca Sastre
(1899-1979), the former magistrate in the Tribunal de
Cassacid de Catalunya and a member of the republican
Generalitat’s Comissi6 Juridica Assessora, played a very
important role in drafting it.*®

The Compilacion del derecho civil especial de Cataluiia
[Compilation of Special Civil Law of Catalonia] was ap-
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proved as a State Law on 21 July 1960, a major milestone
in contemporary Catalan civil law. This legal system was
then compiled in a legal text with articles, that is, a single
law drafted in modern language with a structure and sys-
tematics on par with the civil codes in comparative law.*’
The Compilation regulated the core institutions in Cata-
lan law in practice, like the marital property regime, the
law of successions and the institutions of patrimonial law.
Still, given that it was a special legal system, it was an in-
complete, fragmentary legal text and therefore far from
the objectives expressed by the Catalan jurists in the past.
It was approved within the context of a dictatorship and
Catalonia’s lack of freedom and self-governance and had
a clearly conservative bias from different perspectives. It
was conservative in a positive sense in that the compilers
sought to conserve the Catalan civil laws they deemed
valid, without adding any special innovations. Yet the
conservative nature of the Compilation was also reflected
specifically in the regulation of family law, which was
clearly discriminatory for women and family outside of
marriage, in line with the new political regime.

However, the compilers wanted to preserve the idea of
Catalan law as a complete legal system, as it had been in
the past, to the fullest extent possible. In addition to con-
taining as many institutions as possible, it harnessed two
important legal techniques to achieve this. First, it
coined the notion of the Catalan legal tradition in article
1, which sought to avoid the indiscriminate application
of the CC as suppletive law. It allowed this tradition, em-
bodied in the old laws, customary law and doctrine, to be
used to interpret the compiled law.*® Secondly, the Com-
pilation used the technique of substitution. Instead of
repealing all the preceding laws, it claimed that the com-
piled laws substituted them; that is, they took their place
under the terms of what was called iuris continuatio. In
practice, however, the old laws were repealed, and tradi-
tional suppletive law was, too, but—with their sights set
on the future—the technique of substitution was a way
of showing that they were not giving up the goal com-
pleting Catalan law when it was possible.** The Compi-
lations of Vizcaya and Alava (1959), the Balearic Islands
(1961), Galicia (1963), Aragon (1967) and Navarra
(1973) were approved around the same time as the Cata-
lan Compilation.

The Compilation was a huge milestone in the applica-
tion of Catalan law and its study and dissemination in
practice.>® Within this context, the Duran i Bas Chair de-
voted to studying Catalan civil law was created at the Uni-
versitat de Barcelona in 1962. Likewise, different works
on the compiled law began to be published, and it became
a topic covered in university classrooms and doctoral the-
ses. One of the many initiatives generated by the Catalan
legal system after the approval of the Compilation was the
Second Catalan Legal Conference held in the autumn of
1971, in the waning years of the dictatorship, which
sought to lay the groundwork for the future development
of Catalan law.>!

FIGURE 4. The Second Catalan Legal Conference, held in 1971.

THE REINSTATEMENT OF THE GENERALITAT AND
THE EXERCISE OF AUTHORITY IN CIVIL LAW

In September 1977, the State government reinstated the
Generalitat de Catalunya, which had been in exile since
1939. The Royal Decree-Law dated 29 September 1977,
on the provisional reinstatement of the Generalitat, re-
pealed the law dated 5 April 1938, which had, in turn, re-
pealed the 1932 Statute. With this gesture, the State recog-
nised the institution’s historical continuity. On 11 January
1980, a new Statute of Autonomy of Catalonia entered
into force, and on 20 March 1980 democratic elections
were held for the Parliament of Catalonia. In the interim,
the Spanish Constitution had been approved in Decem-
ber 1978. Catalonia once again had its own institutions of
self-governance and the power to approve new public and
private legislation, through which it could build its insti-
tutional system and enact its own policies within the
framework of the powers it had been attributed. It should
be said that the precise sphere and the delimitation of the
powers between the State and the Generalitat have been
the core issue in the exercise of self-governance since the
reinstatement of the Generalitat, with the decisive posi-
tion of the Constitutional Court, which had to issue an
explicit opinion based on appeals filed by both the State
and the Generalitat. In order to further self-governance
and establish the precise sphere of their respective pow-
ers, a new Statute was approved in 2006.

After the Generalitat was reinstated and the Statute
entered into force, Catalan legislation was no longer re-
stricted exclusively to civil law and was able to encom-
pass a wide range of areas. Today, over its more than 45
years of renewed self-governance, the Generalitat has
created an important legal corpus, always as an autono-
mous region that has to respect the State’s powers. Civil
law is one of the matters whose powers are divided in
both the 1978 Spanish Constitution and the 1979 and
2006 Statutes of Autonomy, which provide a continuous
link between Catalonia’s legal present and past. The 1978
Constitution guarantees the existence of regional civil le-



66  Cart. Hist. REV. 18, 2025

Albert Lamarca i Marqués

gal systems, which require ‘preservation, modification
and development’ by the autonomous communities with
regard to the State’s powers. The goal of unifying State
civil law had clearly been set aside. By virtue of the provi-
sions of the Constitution, in the 2006 Statute Catalonia’s
power in civil law was limited only by the matters that
the Constitution attributes solely to the State under all
circumstances.>? Furthermore, the power over civil law is
not considered merely a matter of self-governance, given
that in the 2006 Statute civil law and language are includ-
ed under the ‘historical rights’ of Catalan self-govern-
ance.”

Regarding civil law itself, in 1984 the Generalitat
amended the 1960 Compilation to adapt it to the new
constitutional system of rights and freedoms, essentially
to the principle of equality and non-discrimination. Fur-
thermore, it included the Compilation in the new Catalan
legal system with a version in the Catalan language. Once
matters considered pressing had been amended, it began
to implement a sweeping programme to amend and de-
velop Catalan law to the maximum extent possible,** giv-
en that until then it had had to survive within the reduc-
tionist concept of being a set of fragmentary or special
institutions. However, this action was met with steadfast
opposition from the State government.

In the second half of the 1980s and during the ensuing
decade, the Parliament of Catalonia approved a large
number of civil acts using different regulatory techniques.
The first is called the technique of special acts, in which
the articles of the Compilation were directly reformed
and replaced with others, and acts with their own sub-
stance were approved, that is, acts regulating matters that
were only mentioned in the Compilation or that were
regulated for the first time in Catalan law. Based on this
experience, the idea of the sectoral codification of Catalan
law began to be implemented. That is, given the major de-
velopments, it was deemed useful to compile all the exist-
ing Catalan laws into three sectoral codes, one devoted to
succession law, another to family law and the last to patri-
monial law. The goal with the approval of these sectoral
codes was to leave the Compilation devoid of content so
that it could finally be fully repealed. Based on these
planned codes, in 1991 the Successions Code was ap-
proved, a text that had a major impact in practice, given
that it contained comprehensive regulations on this civil
law matter, which barred the application of the CC in
Catalonia, in addition to the use of the symbolic term
‘Code’. In 1998, the Family Code was approved. This new
code could not have the same comprehensive scope as the
Successions Code, given that there are matters that the
Constitution reserves exclusively for the State, such as the
forms of marriage. Regarding patrimonial law, despite the
approval of different special acts on that matter, ultimate-
ly this code was not approved.*

The legislative development of civil law has come with
a major resumption of publications and studies on Cata-
lan law, including systematic commentaries on the laws,

university textbooks, monographs and articles in schol-
arly journals, as well as university instruction on Catalan
law in the Catalan language. The increase in the courts’
practical application of this body of law is also worth not-
ing, based on both growth in and knowledge of the legal
system. The Tribunal Superior de Justicia de Catalunya,
the highest court of cassation on Catalan civil law matters
established in 1989, has played a crucial role in this practi-
cal application.*®

THE C1viL CODE OF CATALONIA

The Jornada cap a un Codi civil de Catalunya [Workshop
Towards a Civil Code of Catalonia] was held in late 1998,
organised by the Department of Justice of the Generalitat,
which announced the government project to draft a Civil
Code of Catalonia.’” With this purpose in mind, Act
29/2002, dated 3 December 2002, was passed, called the
First Act on the Civil Code of Catalonia (CCCat). The act
had two parts, the first one establishing the bases of the
programme to codify Catalan law, and the second ap-
proving Book One of the CCCat. Regarding the structure
and systematics of the CCCat, it stipulated that it was to
have six books and would be approved in phases, with the
idea of it being an ‘open code’ in which the different
books could be approved successively, not via a single
regulatory act. To do this, an innovative decimal system
was established for the articles. Book One of the CCCat
contains the general provisions, with what are known as
the preliminary provisions of Catalan civil law, as well as
the regulation of the institution of limitation periods.
Book One entered into force on 1 January 2004 and was
yet another major milestone in Catalan law because of the
symbolic fact that it initiated the existence of a Civil Code
and established modern, advanced laws on the matters
regulated.

This first act of the CCCat was the subject of an appeal
from the State government on the grounds of being un-
constitutional, as the State denied the possibility that Cata-
lonia’s civil law can be compiled in a regulation that was
called and identified as a Civil Code, which, it claimed, was
reserved exclusively for the State.”® With the change of
government after the March 2004 elections, the appeal was
withdrawn, making it possible to carry on with the legisla-
tive work of the Civil Code. This codifying effort had been
undertaken based on the studies written by experts at the
Observatori de Dret Privat [Observatory of Private Law],
created in 2000, which served as the aegis of the Comissio
de Codificacié de Catalunya [Catalan Codification Com-
mission]. Fifteen years of prodigious work elapsed from
the approval of the act on Book One in 2002 to the approv-
al of Book Six in 2017, during which the act on Book Five
on property rights was approved in 2006, the act in Book
Three on legal entities and Book Four on succession law
were approved in 2008, and the act on Book Two on the
persons and family law was approved in 2010.%



Survival and revival of Catalan civil law. From the Nueva Planta Decree to the Civil Code of Catalonia

Cart. Hist. REV. 18,2025 67

The CCCat is currently a far-reaching compilation of
Catalonia’s civil law which regulates most of the matters
that should be in a Civil Code, according to the codifying
ideal of the liberal era. This major legislative work has
minimised but not fully eliminated two serious, constant
weaknesses and threats in Catalan law: the issue of sup-
pletive law and opposition from the State. However, de-
spite the structural weaknesses of Catalan law, it is cur-
rently widely applied in practice, studied at universities
and the subject of major scholarly works and knowledge
transfer. The road travelled over these 300 years since the
Nueva Planta Decree, including the approval of the CC,
has been highly profitable and illustrates the potential of
collective efforts undertaken by Catalan society with de-
termination and a high degree of rigour. We have moved
from a Catalan law whose existence has long been threat-
ened to a legal system made up of a modern, high-quality
Civil Code, the outcome always sought yet not always
easy to achieve throughout this entire 300-year period, a
feat worthy of celebration.
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de Catalunya. Barcelona 2005, pp. 17-51; Josep D. GUAR-
DIA CANELA. ‘Josep Finestres i de Monsalvo i el Dret de
Catalunya’. In: Annals de 'Académia de Jurisprudeéncia i
Legislacié de Catalunya I11 2014, pp. 77-96.

This is one of the most interesting aspects from those
years from the standpoint of private law; the Code
Napoléon was even translated into Catalan, although
this translation has never been located. It should be
borne in mind that this French CC was used as an exam-
ple for many subsequent European codifications, nota-
bly Spain’s over the years. On this topic, see Pedro DEL
Pozo CaRrrAscoOsA. ‘La introduccion del derecho fran-
cés en Cataluna durante la invasion napolednica’. In: Ed.
Johannes-Michael ScHoLz. El tercer poder. Hacia una
comprension historica de la justicia contempordnea en
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Espania. Vittorio Klostermann. Frankfurt am Main
1992, pp. 189-213; Albert LAMARCA 1 MARQUES. ‘L’Ad-
ministracié de Justicia a Catalunya durant I'ocupacid
napoleonica (1808-1814). La traduccid al catala del
Code’. Pedralbes. Revista d’Historia Moderna 1995,
pp- 279-307.

Article 258 of the 1812 Constitution stated: ‘El Cddigo
civil y criminal y el de comercio serdn unos mismos para
toda la Monarquia, sin perjuicio de las variaciones, que
por particulares circunstancias podrdn hacer las Cortes’
[The Civil and criminal code and the commercial code
shall be the same for the entire Monarchy, notwithstand-
ing the variations that the Parliament may allow due to
particular circumstances]. The same idea had previously
been stated in article 96 of the 1808 Bayonne Statute: ‘Las
Espaias y las Indias se gobernardn por un solo Cédigo de
las leyes civiles y criminales’ [Spain and its American col-
onies shall be governed by a single civil and criminal le-
gal code].

On the procedural law that survived after the Nueva
Planta Decree, see Jordi N1EVA FENOLL. ‘El procés juris-
diccional catala entre 1714 i 1835. Breu ressenya histori-
ca’. Revista de Dret Historic Catala 2004, pp. 29-89.
Specifically regarding the 1851 project, see Pablo SALvA-
DOR CoDERCH. ‘El Proyecto de Cédigo Civil de 1851 y el
Derecho civil catalan’. In: Ip. La Compilacién y su Histo-
ria, op. cit. pp. 7-133; see, too, Lidia ARNAU RAVENTOs.
‘El moviment codificador de mitjan segle XIX: la defensa
del dret propi des de Barcelona’. Barcelona Quaderns
d’Historia 2004, pp. 203-217.

Cfr. Antoni MIRAMBELL I ABANCO. ‘Escoles juridiques
catalanes i codificaci®’, op. cit, p. 72 and forward; Ferran
Baposa CoLL. ‘Introduccid’, op. cit., p. 29; Lluis PUIG 1
FERRIOL. Reflexions amb motiu del cinquantenari de la
Compilacié del dret civil de Catalunya: 1960-2010, op.
cit., p. 24.

This has been explored by scholars like Pere DEL Pozo
CarRrRAScOSA. ‘L’aplicacio del dret civil catala a
I’Audiéncia de Barcelona a la segona meitat del segle
XIX’. In: Materials V Jornades de Dret catala a Tossa.
Cent anys del Codi Civil des de Catalunya. Ed. CATEDRA
DE DRET CIVIL CATALA ‘DURAN 1 BAS’ UNIVERSITAT DE
BARCELONA. Promociones Publicaciones Universitarias,
Barcelona 1990, pp. 5-45; M. DE BROCA, Historia del
Derecho de Catalufia, op. cit., p. 428; Ferran BAposA
CoLL. ‘Introduccid’, op. cit., p. 23. Regarding the ‘alcal-
des mayores’, see Rafael CERRO NARGANEZ. ‘La némina
de los alcaldes mayores de catalufia (1717-1834)’. Ivs
Fvgit 1999-2000, pp. 45-74, p. 46 describes them as fol-
lows: ‘Los alcaldes mayores eran jueces ordinarios de
origen castellano, impuestos por la fuerza, y por lo tanto
ajenos a su ordenamiento juridico-foral” [The alcaldes
mayores were ordinary judges from Castile imposed by
force and therefore outside their legal-foral system], al-
though in his work he demonstrates that some of them
were Catalans educated at the Universitat de Cervera, ‘a
pesar de la voluntad regia por castellanizar la magistratu-
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ra. Pero la distancia, el desconocimiento de la lengua y
derecho civil cataldn (no abolido) o el escaso salario fuer-
on suficientes incentivos para disuadir a letrados fordneos
de servir en varas del pais durante mucho tiempo’ [despite
the royal aim to Castilianise the magistracy. However,
distance, lack of knowledge of the Catalan language and
civil law (not abolished) and low salaries were enough in-
centive to dissuade lawyers from elsewhere from serving
as judges for much time].

The 1818 report is transcribed and reproduced in its en-
tirety, along with the others that gave rise to the consulta-
tion, in Bienvenido OLIVER. Estudios histéricos sobre el
Derecho civil en Catalufia. Libreria Espaiola - Libreria El
Plus Ultra. Madrid - Barcelona 1867, p. 71; specifically,
the lawyers claim the validity of Catalan law: ;Qué incon-
venientes, qué transtornos no resultarian d las familias en
la derogacién de estas costumbres, conservadas siglos has-
ta nuestros dias! Ellas han sido el origen de nuestras habi-
tudes, ellas son obra de la esperiencia y de la observancia:
ellas son adaptadas al cardcter y d la situacion del pais y
han sido hasta ahora el apoyo a la propiedad, la garantia
de la paz y la tranquilidad de las familias; dulces objetos
que buscan los hombres d la sombra de la legislacion’
[What inconveniences, what upheaval would come to
the families by the repeal of these customs, conserved for
centuries until today! They have been the origin of our
habits; they are the outcome of experience and obser-
vance; they are adapted to the character and situation of
the country and until now have been the support for
property, the guarantee of peace and families” peace of
mind; sweet objects that men seek through legislation]
(p- 81). The book also contains the report drawn up by
Dr Ramon Llatzer e Dou 1 DE BassoLs, on suppletive
law, which actually states: ‘tanta repeticion de Constitu-
ciones, de prdctica de costumbres y de naturales en difer-
entes leyes, no parece que pueda dejar de obecederse por la
débil razon de que diez, veinte 6 treinta Jueces que deben
venir de fuera han de instruirse con los libros del pais’ [so
much repetition of Constitutions, of the practice of own
and customary law in different laws, cannot cease to be
obeyed due to the weak reason that ten, twenty or thirty
Judges who come from the outside should study the
books of the country] (p. 106).

It is important to recall that this widespread application
of Roman law, along with the unique institutions of Cat-
alan civil law, often occurred similarly in other European
territories. One example is Friedrich Carl voN SAVIGNY’s
1840 publication of his celebrated eight-volume work
System des heutigen romischen Rechts [System of Modern
Roman Law] applied to the German territories, a work
that was widely disseminated and published in a Spanish
translation in 1878-1879, with a prologue by Manuel
DURAN T Bas.

For a detailed examination of the issue of ‘jutge de fora’
and the use of Catalan law in the second half of the nine-
teenth century, see Pere DEL P0zo CARRASCOSA.
‘Laplicacié del dret civil catala a I’ Audiéncia de Barcelo-
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na a la segona meitat del segle XIX’, op. cit., p. 21 and
forward.

Joan EGEA FERNANDEZ and Joan MARSAL GUILLAMET.
‘Laportaci6 dels notaris a la ciéncia juridica catalana (se-
gles IX a XIX)’. In: FUNDACIO NOGUERA. Actes del I Con-
grés d’Historia del notariat catala. Barcelona 1994,
pp- 277-320.

Pedro Nolasco V1ves Y CEBRIA. Traduccion al castellano
de los Usages y demds derechos de Catalufia que no estin
derogados o no son notoriamente iniitiles, con indicacion
del contenido de éstos y de las disposiciones por las que
han venido a serlo, ilustrada con notas sacadas de los mds
cldsicos autores del Principado. Libreria de Emilio Font -
Libreria del Plus Ultra. Madrid - Barcelona 1861, 2" ana-
static edition within the Textos Juridics Catalans collec-
tionpublished bythe Generalitatde Catalunya- Parlament
de Catalunya. 2™ ed. Barcelona 2010, with an ‘Estudi in-
troductori’ by Joan EGEA 1 FERNANDEZ, pp. XI-LII, and
‘Notes de la segona edici6 facsimilar’ by Ferran BADOsA 1
CoLL, pp. XI-XXIV.

We should also mention the Manual del Derecho civil vi-
gente en Catalufia by José Antonio EL1As and Esteban DE
FERRATER, published in 1843. For other subsequent
works from the period, see Guillem M. DE BROCA, Histo-
ria del Derecho de Catalufia, op. cit., p. 459; Joaquim DE
Camps 1 ARBOIX. Historia del Derecho cataldn moderno.
op. cit., p. 228.

Cfr. Memorial de Greuges de 1760. Projecte de Constitucio
de UEstat catala de 1883. Memorial de Greuges de 1885.
Missatge a la Reina regent de 1888. Bases de Manresa de
1892. Anastatic edition within the Textos Juridics Cata-
lans collection published by the Generalitat de Catalun-
ya. Barcelona 1990, with an ‘Estudi introductori’ by Josep
A. GONZALEZ CASANOVA, pp. XI-XL.

This complex, laborious process has been the subject of
many studies; see primarily Juan BARO PAzos. La codifi-
cacion del derecho civil en Espafia (1808-1889). Editorial
de la Universidad de Cantabria. Santader 1993.

Respect for suppletive laws was crucial for the survival of
Catalan law, which could not be understood without it,
as graphically explained by Lluis PuiG 1 FERRIOL. Reflex-
ions amb motiu del cinquantenari de la Compilacié del
dret civil de Catalunya: 1960-2010, op. cit. On page 22 he
says that ‘pels juristes catalans, salvar el dret roma era sal-
var el dret catald’ [for the Catalan jurists, saving Roman
law was tantamount to saving Catalan law].

About these and other conflicts, Joaquim DE CAMPS 1
ArBoIX. Historia del Derecho cataldn moderno. op. cit.,
p. 140; Ferran BAposa CoLL. ‘Introduccid’, op. cit., p. 32;
Lluis PuiG 1 FERRIOL. Reflexions amb motiu del cinquan-
tenari de la Compilacié del dret civil de Catalunya: 1960-
2010, op. cit., p. 29.

Lluis Puic FErRrIOL and Encarna Roca TRrias. Funda-
mentos del Derecho Civil de Catalufia, op. cit., p. 80.

Both Duran i Bas’s Memoria and the official project of
the 1930 Annexe were published in Projecte d’apéndix i
materials precompilatoris del Dret civil de Catalunya.
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Generalitat de Catalunya. Barcelona 1995, with an ‘Estu-
di introductori’ by Antoni MIRAMBELL 1 ABANCO and
Pau SALVADOR CODERCH, pp. XI-XXXII.
MANCOMUNITAT DE CATALUNYA. OFICINA D’ESTUDIS
Juripics. El dret catala i la codificacié. Report presentat
al Consell Permanent de la Mancomunitat de Catalunya.
Imprenta de la Casa de la Caritat. Barcelona 1919. See Al-
bert BALCELLS, Enric PujoL and Jordi SABATER. La Man-
comunitat de Catalunya i autonomia. Proa. Barcelona
1996, p. 484.

In this sense, there has been mention of a ‘Escola juridica
catalana’ [Catalan Legal School]; cfr Antoni MIRAMBELL
1 ABANCO. ‘Escoles juridiques catalanes i codificacio’. In:
Materials V Jornades de Dret catala a Tossa. Cent anys
del Codi Civil des de Catalunya, op. cit., pp. 49-94.; Lluis
PuiG 1 FERRIOL. Reflexions amb motiu del cinquantenari
de la Compilacié del dret civil de Catalunya: 1960-2010,
op. cit., p. 21.

Guillem M. bE BROCA 1 MONTAGUT. Historia del Dere-
cho de Catalufia, especialmente del Civil, y Exposicion de
las Instituciones del Derecho civil del mismo territorio en
relacion con el Cédigo civil de Espafia y la Jurisprudencia.
Herederos de Juan Gili, Editores. Barcelona 1918, op. cit.
Josep PELLA 1 FOorGAs. Codigo civil de Catalufia. Ex-
posicién del Derecho cataldn comparado con el Codigo
civil espariol. IV Toms. ]J. Horta Impresor. Barcelona
1916-1918.

Antoni BORRELL I SOLER. Dret civil vigent a Catalunya. V
Volums. Mancomunitat de Catalunya. Oficina d’Estudis
Juridics. Impremta de la Casa de Caritat. Barcelona 1923.
The talks compiled in the volume Conferéncies sobre
PEstatut. Academia de Jurisprudeéncia i Legislacié de
Catalunya, Barcelona 1933, were very valuable in terms
of the different legal possibilities afforded by the Statute.
The Board’s history was reported in the book by Enric
ARGULLOL I MURGADAS, Tomas FONT 1 LLOVET, Manuel
GERPE LANDIN, Oriol MIR 1 PUIGPELAT and Clara VE-
LASCO Rico. La Comissid Juridica Assessora de la Gener-
alitat de Catalunya. 75 anys d’historia. Generalitat de
Catalunya - Viena Edicions. Barcelona 2011. See, too,
Viceng AGuapo CupoLA. ‘La Comissio Juridica Asses-
sora i autonomia de Catalunya durant la Segona
Republica: la creacié del sistema politic i institucional
d’autogovern’. Revista Catalana de Dret Piiblic 2014,
pp- 83-105; Jaume RiBALTA HARO. ‘Autonomia y legis-
lacién durante la Segunda Republica en Catalufia. La ac-
tividad de la Comissid Juridica Assessora de la Generalitat
Republicana’. In: José M. PEREZ CoLLADOS and Tomas
DE MONTAGUT 1 ESTRAGUES, eds. Los juristas catalanes y
el Estado espafiol. Catedra de Cultura Juridica - Marcial
Pons. Madrid - Barcelona 2017, pp. 237-290.

The different preliminary bills drafted were published in
two volumes entitled Avantprojectes de la Comissié Ju-
ridica Assessora. Generalitat de Catalunya - Publicacions
del Departament de Justicia i Dret. Barcelona 1933 and
1934. A facsimile reproduction was made in 2008 on the
seventy-fifth anniversary of the creation of the Commit-
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tee and the thirtieth since the reinstatement, overseen by
the same Comissid Juridica Assessora.

Highly illustrative of this are the lawyer Amadeu HURTA-
DO’s reflections on his personal experiences. Quaranta
anys d’advocat. Historia del meu temps. 1931-1936. Ariel.
Barcelona 1968; and the analysis by Albert BALCELLS. El
problema agrari a Catalunya. La qiiestié rabassaire (1890-
1936). 2™ ed. La Llar del Llibre. Barcelona 1983.

Cfr. Esther ARROYO 1 AMAYUELAS and Jaume RIBALTA
Haro. ‘El dret catala en la Guerra civil i la “Comissié
Teécnico-Assessora” de la Generalitat de Catalunya’. In:
Dir. Ferran BAposa CoLL / Coords. Esperanga GINEBRA
Mouins and Elena LAUROBA LAcAsa, Estudis de dret cat-
ala. Llibre homenatge a Antoni Mirambell i Abanco. Atel-
ier. Barcelona 2022, pp. 83-102.

The Tribunal de Cassaci6 issued a total of 41 rulings on
civil law matters written in Catalan, boasting high tech-
nical quality. They were published by Encarna Roca
Trias. El dret catala en la jurisprudéncia. IV. Anys 1934-
1937. Catedra ‘Duran i Bas’. Universitat de Barcelona,
1974; on the Tribunal, see more recently Federico
VAzQUEZ OSUNA. La justicia durant la Guerra Civil. El
Tribunal de Cassacié de Catalunya (1934-1939). L’ Aveng.
Barcelona 2009.

Given that it was deemed that the first act dated 5 April
1938 only referred to the Statute and the administrative
system, a new act was needed to complement it in order
to explicitly repeal the civil law provisions considered
‘far-reaching reforms’. The act stipulated that for Catalo-
nia, would be reinstated ‘the existing law in its entirety
when the Statute was passed. Furthermore, citations of
the rulings of the Tribunal de Cassacié were banned and
could not be invoked as jurisprudential doctrine in the
courts, as if it had never issued rulings.

For a contemporary Catalan perspective on the Confer-
ence, Jorge OLIVAR DayD{, ‘El Congreso Nacional de
Derecho Civil de Zaragoza’. Revista Juridica de Catalun-
ya November-December 1946, pp. 3-23. See, too, José
Maria PascuaL SERRES. Tmposibilidad de llegar a la
codificacién unica’. Revista Juridica de Catalunya 1945,
pp- 43-80, which includes a text written by 75 Catalan ju-
rists addressed to the Dean of the Collegi d’Advocats de
Barcelona in defence of Catalan law, to be forwarded to
the Congress in Zaragoza, which, despite the imminence
of the war and repression, stated: ‘Por su naturaleza,
pues, el Derecho Civil Cataldn debe ser respetado en toda
su integridad y rechazarse todo intento que pretenda
transplantar, extender o restringir sus instituciones, ya
que éstas son ajenas a toda idea de intercambio con otras
procedentes de los demds derechos civiles hispdnicos’ [Due
to its nature, therefore, Catalan Civil Law should be re-
spected in its entirety, and any attempt to transplant, ex-
tend or restrict its institutions should be rejected, given
that they fall outside any idea of exchange with others
coming from other Spanish civil laws] (p. 81).

Of the many texts devoted to the figure of Roca Sastre, we
should mention the profile written about him by Josep
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PrA. ‘El notari Ramon M. Roca i Sastre i la Compilacio del
Dret (1899)’. In: Homenots. Segona série. Obra Completa.
Vol XVI. Editorial Destino. Barcelona 1981, pp. 405-436.
The text of the 1955 Compilation project was published
in 1956 in the Revista Juridica de Catalunya, and its pre-
cepts were mentioned in rulings handed down by the Su-
preme Court even before it was approved. It has also been
reproduced in Projecte d’apéndix i materials precompila-
toris del Dret civil de Catalunya. Anastatic edition within
the Textos Juridics Catalans collection published by the
Generalitat de Catalunya. Barcelona 1995, with an ‘Estudi
introductori’ by Antoni MIRAMBELL 1 ABANCO and Pau
SALVADOR CODERCH, pp. XI-XXXII.

See an overview on the fiftieth anniversary of its approv-
al, Juan José L6PEZ BUrNIOL. ‘L’impuls politic de la
Compilaci¢’. In: Collegi de Notaris de Catalunya (Ed.).
La Compilacié del dret civil de Catalunya. 50¢ aniversari.
Marcial Pons. Madrid - Barcelona - Buenos Aires 2012,
pp- 25-43; Robert FoLLia Camps. ‘Significat i importan-
cia de la Compilacio’. Ibid, pp. 183-199; Esteve BoscH
CapDEVILA. ‘La Compilacién del Derecho civil especial
de Cataluna: génesis, significado y ;defuncion?’. Ius Fugit
2009-2010, pp. 181-196.

On this notion, see the different studies compiled in the
volume by Pablo SALvADOR CoDERCH. La Compilacién
y su Historia, op. cit.; more recently, Albert LAMARCA T
MARQUES. ‘Comentari a I'art. 111-2 (Interpretacio i inte-
graci6)’. In: Eds. Albert LAMARCA 1 MARQUES and Anto-
ni VAQUER AvroY. Comentari al Llibre primer del Codi
Civil de Catalunya. Atelier. Barcelona 2012, pp. 47-72.
The studies of the Compilation by the jurists who partici-
pated in developing it and their contemporaries are in-
teresting, such as those contained in ACADEMIA DE JuU-
RISPRUDENCIA Y LEGISLACION DE BARCELONA. Comen-
tarios a la Compilacion del Derecho civil especial de Cata-
lunia. Casacuberta. Barcelona 1961, and especially,
Ramon M. Roca SASTRE, Estudios de Derecho civil espe-
cial de Catalufia. Bosch. Barcelona 1983.

On the occasion of the fiftieth anniversary of the approv-
al of the Compilation, scholarly and commemorative
events were held, and studies assessing what it meant at
the time were published, such as Carles E. FLORENSA
TomAs (Dir.), and Josep M. FONTANELLAS MORELL (Co-
ord.). La codificacion del Derecho civil de Catalufia. Estu-
dios con ocasién del cincuentenario de la Compilacion.
Marcial Pons. Madrid - Barcelona - Buenos Aires 2011;
Sergio LLEBARIA SAMPER (Coord.). Un codi per al dret
civil de Catalunya: idealisme o pragmatisme? Estudis en
commemoracio del 50¢ aniversari de la Compilacid. José
M. Bosch Editor - ESADE. Barcelona 2011; COL-LEGI DE
NoTARIS DE CATALUNYA (Ed.). La Compilacié del dret
civil de Catalunya. 50¢ aniversari. Marcial Pons. Madrid
- Barcelona - Buenos Aires 2012. Likewise, a mono-
graphic issue was published of the Revista Juridica de
Catalunya in April 2010, and in 2010 the Revista de Dret
Historic Catala also published the lectures held by Soci-
etat Catalana d’Estudis Juridics, an affiliate of the Institut
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d’Estudis Catalans, on the occasion of the fiftieth anni-
versary of the Compilation.

The different talks and materials from the conference
were published in the voluminous Llibre del II Congrés
Juridic catala. Fundacié Congrés Juridic Catala. Barcelo-
na 1972.

The scope of this power has been a controversial issue and
has led to different clashing stances described as autono-
mist, foralist and centralist, according to their conception
of this power. The second, or foralist, position has won
out in the jurisprudence of the Constitutional Court with
the theory of ‘connected institutions’ fleshed out in rul-
ings 88/1993 and 156/1993, which has validated the regu-
lations on civil law approved by the autonomous commu-
nities, with specific exceptions. This issue has generated a
vast trove of literature, specifically on these last rulings
and the doctrine established: Ferran BAposa CoLL. ‘La
recent jurisprudéncia constitucional sobre les competen-
cies de les comunitats autonomes en dret civil’. Iuris.
Quaderns de Politica 1994, pp. 11-36; Jestis DELGADO
ECHEVERRIA, ‘Doctrina reciente del Tribunal Constitu-
cional sobre la competencia legislativa de las comuni-
dades auténomas en materia de derecho civil’. Ibid
pp- 37-76; Rodrigo BErRcoviTZ RODRIGUEZ-CANO,
‘Competencias del Estado y de las comunidades auténo-
mas en materia de legislacion civil’. Ibid, pp. 77-110.
However, neither the State’s opposition nor the CC’s ju-
risprudence have substantially hindered the Generalitat’s
development of Catalan civil law, despite the fact that spe-
cific articles have been declared unconstitutional. The
Constitutional Court has claimed that the Constitution
indisputably guarantees what it calls ‘civil forality’, that is,
the existence of the civil laws of the autonomous regions.
The Court has also ruled on the scope of Catalonia’s pow-
er in ruling 31/2010 on the 2006 Statute, as discussed in
many publications, such as Ferran BAposa CoLt, Joan
EGEA FERNANDEZ and Encarna Roca TRiAs in the mon-
ographic issue of the Revista Catalana de Dret Puiblic
2010, pp. 330-348. The most complex matter to disentan-
gle is the statement in article 149.1.8 of the Spanish Con-
stitution on the ‘bases of contractual obligations’, given
that it appeared in article 15 of the 1931 Constitution. The
Constitutional Court ruled on this last power in ruling
132/2019, which is extremely important because it mostly
validates the constitutionality of Book Six of the Civil
Code of Catalonia on obligations and contracts.

Article 5 of the 2006 Statute of Autonomy of Catalonia
recognises what are called ‘historical rights” with the
claim that Catalonia’s self-governance was also based on
historical laws of the Catalan people, its ages-old institu-
tions and the Catalan legal tradition. It also acknowledg-
es that the Generalitat has a unique position in relation to
civil law and the language, among other matters.

When defining this purpose, we should also mention the
importance of the symposium held in 1985, published as
the Simposi de Dret Civil de Catalunya. XXV anys de la
Compilacio. Generalitat de Catalunya. Barcelona 1989.
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For a chronicle of this evolution, see Josep Maria Puig
SaLELLAS. ‘El desenvolupament de la competéncia legis-
lativa en mateéria civil’. In: Ed. Universitat de Girona.
L’exercici de les competéncies sobre dret civil de Catalun-
ya. Materials de les Onzenes Jornades de Dret Catala a
Tossa. Tirant lo Blanch. Valencia 2002, pp. 15-54.

To learn more about the evolution of Catalan law since
the reinstatement of the Generalitat, one important
source is the Materials from the Jornades de Dret catala a
Tossa de Mar, which are organised by the Institut de Dret
Privat Europeu i Comparat of the Universitat de Girona
and have been published nonstop from the third edition
in 1984 to the latest one in 2023, with a volume devoted
to L’aplicacié judicial del Codi Civil de Catalunya. Giro-
na. Documenta Universitaria 2023.

The talks were published in the book Jornades cap a un
Codi civil de Catalunya. Generalitat de Catalunya. Barce-
lona 2000.

Cfr. Joan EGea FERNANDEZ. ‘Codificacid civil i com-
petencia legislativa de la Generalitat de Catalunya’. In-
Dret 4/2003; Ferran BAposa CoLL. ‘Una analisi de
I'ordenament civil catala. El recurs d’inconstitucionalitat
num. 2099-2003 contra la Llei 29/2002, del 30-XII, Prim-
era Llei del Codi civil de Catalunya’. In: CONSELL CON-
SULTIU DE LA GENERALITAT DE CATALUNYA I CONSELL
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DE L’ADVOCACIA CATALANA. Autonomia i Dret: II Jorna-
da. Barcelona 2005, pp. 21-62.

Within the extensive bibliography on the Catalan codifi-
cation process, see Santiago Esp1au Esp1av, ‘La codifi-
cacion del Derecho civil cataldn en el proceso de unifi-
cacion del derecho europeo’. Derecho privado y
Constitucion 2000, pp. 63-128; Miquel MARTIN CASALS.
‘El Codi civil de Catalunya en la cruilla del dret privat eu-
ropeu’. Revista Juridica de Catalunya 2002, pp. 633-662;
Lluis Jou 1 MIRABENT. ‘El dret catala: entre la Compilacié
iel Codi’. Revista de Catalunya 196/2004, pp. 32-61; An-
toni VAQUER Arov. ‘El derecho catalan: presente y fu-
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